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Subject: EB Docket No. 11-71. 1) Drinker motion to dismiss. 2) USDC action related to this FCC hearing.
From: Warren Havens (warren.havens@sbcglobal.net)

To: Marlene.Dortch@fcc.gov; Richard.Sippel@fcc.gov; Pascal.Moleus@fcc.gov; Mary.Gosse@fcc.gov;
[+ e
Patricia.Ducksworth@fcc.gov;

ajc@catalanoplache.com; czdebski@eckertseamans.com; eschwalb@eckertseamans.com;
Gary.Schonman@fcc.gov; cole@fhhlaw.com; Howard.Liberman@dbr.com; richards@khlaw.com;
jsheldon@fr.com; jstobaugh@telesaurus.com; kdesoto@wileyrein.com; Laura.Phillips@dbr.com;
megriffith@telesaurus.com; mjp@catalanoplache.com; Pamela.Kane@fcc.gov; tpaoletta@wiltshiregrannis.com;
Patrick.McFadden@dbr.com; feldman@fhhlaw.com; rik@telcomlaw.com; gurss@fhhlaw.com;
Terry.Cavanaugh@fcc.gov; wright@khlaw.com; rmiller@gardere.com; warren.havens@sbcglobal.net;

Cec:

Date: Sunday, January 22, 2012 10:20 PM

FILED/ACCEPTED

EB Docket No. 11-71.
In the Matter of Maritime Communications/ Land Mobile LLC: Auction 61 and Assignment Applicajixns.z 3 2012

To:  Marlene H. Dortch, Secretary

Attn: Chief Administrative Law Judge Richard L. Sippel Federal Communications Commission

Office of tha Secretary

1. Regarding the motion to withdraw filed by the Drinker Biddle law firm ("DB") and its supplement (the "Motion"):

DB is aware of the SkyTel position and requests in relation to the Motion.

SkyTel is in the process of obtaining procedural and substantive advice regarding the Motion and diligently seeking
replacement counsel for good cause.

Until then, | do not believe | should substantively address this matter: | am not a lawyer, this is a formal hearing, and
for other reasons. In addition, SkyTel's other legal counsel do not practice in FCC law matters.

| am of course willing to provide any information that you may require regarding Motion or other matters in this
hearing.

As for the Maritime characterization of the Motion supplement, | believe it is diversionary. What is "grave" are the
matters described in the HDO OSC, FCC 11-64 (the "HDO"), and Maritime evasion disclosing the required
information. It has been close to 7 years for most of that, and longer for some (in the Mobex period). That is the
cause of this hearing, and its cumrent status. SkyTel was the entity that pursued the relevant facts, law and public
interest since before auction 61 up to the release of the HDO: that is the basis of the HDO. In releasing the HDO,
the Commission validated that pursuit (compare the HDO with SkyTel pleadings before the WTB including its still-
pending Application for Review, which is not part of this hearing). The other parties have not contributed to the
needed disclosures, but obviously engaged in due diligence leading to the HDO listed Applications. Also, see below.

The DB firm has not represented SkyTel in this case.
| take this opportunity to address the following as it is relevant to this FCC hearing.

See attached, in Havens et. al. v. Mobex et. al. (also styled as noted above), Civ. Action No. 11-993 in the US
District Court, District of New Jersey. The court decided that SkyTel entities may proceed with their Sherman Act 1
case against Maritime and related entities, in denying Defendants' omnibus motion to dismiss that claim. (SkyTel is
pursing that claim in both that court and in the bankruptcy court handling the Maritime bankruptcy. This may be
consolidated. The claim is against MCLM and the other Defendants acting in concert for over a decade.)
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The relation to this FCC hearing includes that if SkyTel entities prevail in that case, then the court may revoke the
Maritime licenses. 47 USC §313. See US v RCA, 358 U.S., McKeon v McClatchy, 1969 U.S. Dist. LEXIS 10593.

' Any such revocation is based on court jurisdiction apart from FCC authority and actions (US v RCA), including in this
hearing and in any "Second Thursday" proceeding.

In addition, some parties in this FCC hearing may be involved in that court case, initially in the discovery phase for
reasons apparent in the nature of the Sherman Act 1 claim as stated in the operative Second Amended Complaint.

Copy at:
http://www.scribd.com/doc/49192121/Skybridge-v-MCLM-PSI1-USDC-NJ-2011-Amended-Complaint-Sc

If discovery in this court case as to any entities results in information that is also relevant to this FCC hearing, then
SkyTel will make it available.

| believe | am copying here all the Parties. If | find otherwise, | will comrect that.
A copy of this will be timely filed in EB 11-71.

The SkyTel office will timely mail a hard copy of this email to your Honor’s office, the Secretary, and the Parties at
the addresses of record.

Sincerely,

Is/

Warren Havens

President

"SkyTel" Entities

Skybridge Spectrum Foundation

V2G LLC

Environmentel LLC

Verde Systems LLC

Telesaurus Holdings GB LLC
Intelligent Transportation & Monitoring Wireless LLC
Berkeley California
www.scribd.com/warren_havens/shelf
510 841 2220 x 30

510 848 7797 ~direct
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NOT FOR PUBLICATION

UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

WARREN HAVENS, et al.

Plaintiffs,

V. Civ. Action No. 11-993 (KSH)

MOBEX NETWORK SERVICES, LLC, et al.,

Defendants. OPINION

Katharine S. Hayden, U.S.D.J.

[. Introduction

This matter arises from a dispute over Federal Communication Commission (“FCC”)
licenses that permit the operation of Automated Maritime Telecommunications System
(“AMTS”) radio frequencies. Plaintiffs Warren Havens, Skybridge Spectrum Foundation,
Telesaurus, VPC, LLC, AMTS Consortium, LLC, Intelligent Transportation & Monitoring,
LLC, and Telesaurus GB, LLC (collectively *plaintiffs™) assert that defendants Mobex Network
Services, LLC, Mobex Communications, Inc., Maritime Communications/Land Mobile LLC,
Paging Systems, Inc., and Touch Tel Corporation, are engaged in a scheme to hoard certain types
of AMTS licenses, in violation of FCC regulations, with the goal of harming plaintiff’s business.
To that end, plaintiffs assert claims under the Federal Communications Act of 1934 and the

Sherman Antitrust Act. In this motion to dismiss, defendants allege that plaintiffs’ claims are
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2. Collateral Estoppel
Defendants argue that collateral estoppel precludes re-litigation of the following issues

because they were decided in the motion to dismiss the California case:

(1) plaintiffs failed to establish a predicate wrong under the

Communications Act because they failed to allege facts sufficient

to show that the FCC has finally determined that Defendants

wrongfully retained cancelled licenses; (2) alleging that certain

licenses have ‘automatically terminated and were subsequently

identified by the FCC as cancelled’ is not sufficient to establish a

predicate wrong under the Communications Act; and (3) the

determination of whether there was a predicate wrong under the

Communications Act is a question for the FCC, not a court of law.

(Defs.” Br. Supp. Mot. Dismiss 18.)

Collateral estoppel provides that “once an issue is actually and necessarily determined by

a court of competent jurisdiction, that determination is conclusive in subsequent suits based on a
different cause of action involving a party to the prior litigation.” Howard Hess Dental Labs.,
Inc. v. Detsply Int'l, Inc., 602 F.3d 237, 247 (3d Cir. 2010) (quoting Montana v. United States,
440 U.S. 147, 153 (1979)). Application of collateral estoppel requires the satisfaction of four
elements: “(1) the identical issue was previously adjudicated; (2) the issue was actually litigated,
(3) the previous determination was necessary to the decision; and (4) the party being precluded
from relitigating the issue was fully represented in the prior action.” /d. at 247-48 (quoting
Szehinskyj v. Attorney Gen. of the United States, 432 F.3d 253, 255 (3d Cir. 2005)).?

Here, the claim for collateral estoppel fails on the first element because the identical issue

has not already been decided. The California court dismissed the case because “the claims set

? The parties cite the five-factor test articulated in California courts. See Lucido v. Super. Ct. of
Mendocino Cnty., 795 P.2d 1223, 1225 (Cal. 1990), cert. denied, 500 U.S. 920 (1991). Because
the tests are substantively the same in all respects relevant here, the different articulations do not
change the outcome.
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D. Sherman Act
1. Preemption

Defendants argue that the FCA established an elaborate framework under which the FCC
regulates radio frequency allocation, and that the FCA therefore preempts Sherman Act claims
because those claims may interfere with FCC radio frequency determinations. Absent from
defendants’ argument, however, is any authority to suggest that a court should abstain from
hearing a case within its jurisdiction merely because it touches on an area subject to sophisticated
agency regulation. Cf. Raritan Baykeeper v. Edison Wetlands Ass 'n, Inc., 660 F.3d 686, 691 (3d
Cir. 2011) (in context of primary jurisdiction doctrine, noting that “[w]hen ‘the matter is not one
peculiarly within the agency’s area of expertise, but is one which the courts or jury are equally
well-suited to determine, the court must not abdicate its responsibility’” (quoting MC/
Telecomms. Corp. v. Teleconcepts, Inc., 71 F.3d 1086, 1004 (3d Cir. 1995) (further citations
omitted))).

More to the point, defendants’ argument ignores 47 U.S.C. § 152, in which an uncodified
amendment states that “nothing in this Act or the amendments made by this Act shall be
construed to modify, impair, or supersede the applicability of any of the antitrust laws.” Pub. L.
No. 104-104, § 601(b)(1) (1996). The amendment further clarifies that the term “antitrust laws”
includes the Sherman Act. Pub. L. No. 104-104, § 601(e)(4). The legislative history of this
amendment clarifies that when Congress enacted the Telecommunications Act of 1996, it sought
to ensure that the FCC could not “confer antitrust immunity” through the course of its
decisionmaking. See S. Rep. No. 104-230, at 178-79 (1996) (Conf. Rep.). Thus, Congress
envisioned a system in which the FCC could consider antitrust matters when reaching decisions,

but that the FCC’s decisions would not preclude the operation of independent antitrust statutes.
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